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STATEMENT OF THE | SSUE

Whet her Respondent committed the violations alleged in the

Adm ni strative Conplaint, and, if so, what disciplinary action

shoul d be taken agai nst her.

PRELI M NARY STATEMENT

On or about Cctober 11, 2000, Petitioner's predecessor,
Honor abl e Tom Gal | agher, filed an Adm ni strative Conpl ai nt
agai nst Respondent, in which he asserted the foll ow ng:

Petitioner, Tom Gal | agher, as
Comm ssi oner of Education, files this
Adm ni strative Conpl aint agai nst Tonya
Whyte. The Petitioner seeks the appropriate
di sci plinary sanction of the Respondent's
educator's certificate pursuant to Sections
231. 262 and 231.28, Florida Statutes, and
pursuant to Rule 6B-1.006, Florida
Adm ni strative Code, Principles of
Pr of essi onal Conduct for the Education
Profession in Florida, said sanctions
specifically set forth in Section 231.262(6)
and 231.28(1), Florida Statutes.

The Petitioner alleges:

JURI SDI CT1 ON

1. The Respondent hol ds Florida
Educator's Certificate 801286, covering the
area of Mathematics, which is valid through
June 30, 2003.

2. At all tinmes pertinent hereto, the
Respondent was enpl oyed as a Mat hemati cs
teacher at Deerfield Beach Hi gh School, in
the Broward County School District.

t he



MATERI AL ALLEGATI ONS

3. On or about January 17, 1999,
Respondent engaged in | ewd and | asci vi ous
acts when she all owed soneone to fondle her
exposed vagi nal area in front of the patrons
of an adult club. Respondent was arrested
and charged with Lewd and Lascivi ous Act and
Remaining in a Place for the Purpose of
Prostitution. On or about July 18, 2000,

t he charges were dropped by the court.
Respondent was suspended from her teaching
position and or about January 24, 2000,
Respondent resigned from her position with
the Broward County school system

STATUTE VI OLATI ONS

COUNT 1: The Respondent is in violation
of Section 231.28(1)(c), Florida Statutes,
in that Respondent has been guilty of gross
imorality or an act involving noral
t ur pi t ude

COUNT 2: The Respondent is in violation
of Section 231.28(1)(f), Florida Statutes,
in that Respondent has been found guilty of
personal conduct which seriously reduces her
effectiveness as an enpl oyee of the school
boar d.

WHEREFORE, the Petitioner recomends
t hat the Education Practices Conmmi ssion
i npose an appropriate penalty pursuant to
the authority provided in Sections
231.262(6) and 231.28(1), Florida Statutes,
whi ch penalty may include a reprinmnd,
probation, restriction of the authorized
scope of practice, admnistrative fine,
suspensi on of the teaching certificate not
to exceed three years, permanent revocation
of the teaching certificate, or conbination
t hereof, for the reasons set forth herein,
and in accordance wth the Explanation and
El ection of Rights fornms which are attached
hereto and made a part hereof by reference.



Through the subm ssion of a conpleted Anended El ection of
Ri ghts form signed by her attorney on or about Novenber 3, 2000,
Respondent requested a "formal hearing"” on the allegations of
wr ongdoi ng made in the Administrative Conplaint if settlenent
negotiations did not result in a settlenent agreenent. On
January 22, 2002, the matter was referred to the D vision of
Adm ni strative Hearings (D vision) for the assignnment of a
Di vision Adm ni strative Law Judge to conduct the "fornal
heari ng" Respondent had requested. 1/

The final hearing in this case was initially schedul ed for
April 3, 2002. On March 13, 2002, Respondent, through her
counsel of record, Mtchell J. Adin, Esquire, filed a notion
requesting that the final hearing be continued on the ground
that her attorney had a scheduling conflict and on the follow ng
addi ti onal ground:

Additionally, due to financial hardship in
Ms. Whyte having | ost her teaching
occupation, and due to the severe angui sh
and di stress she has suffered and conti nues
to suffer, all as a result of the underlying
incident, Ms. Whyte is not nedically fit for
this hearing and has noved back to the State
of Mchigan to be with her fam |y nenbers
for support, both financially and
enotionally. Currently, M. Wyte is
receiving Social Security disability
payment s.

By Order issued April 2, 2002, the notion was granted and the

final hearing in this case was reschedul ed for May 3, 2002.



On April 25, 2002, Respondent, again through M. din,

filed a second Motion for Continuance, in which she stated the

fol |l ow ng:

This second Mdtion for Continuance was deni ed by Order issued

April 26,

1. This cause is scheduled for hearing on
Friday, May 3, 2002, at 9:30 p.m

2. Undersigned has [a] conflict with said
time and date as he has been called to begin
a jury trial before the Honorable Estella
Moriarity, on April 29-May 5 (special set in
case style dazier v. Connell, case #00-
21020 CACE (05), inthe Crcuit Court in and
for Broward County.

3. Additionally, due to financial hardship
in Ms. Wayte having | ost her teaching
occupation for which she has noved back to
the State of Mchigan to be with her famly
menbers, Ms. Wayte has enrolled in rea
estate and narketing classes which cl asses
continue past May 3, 2002 and she is

genui nely unavail able for trial.

4. The Departrment will suffer no prejudice
in the granting of this notion, and, should
Ms. Wayte successfully conplete and receive
her real estate |license, an agreenent can
probably be reached with Petitioner.

2002.

As noted above, the final hearing in this case was held on

May 3, 2002, as schedul ed.

At the outset of the hearing,
record, Gonzalo R Dorta, Esquire,

have the style of the instant case

Petitioner's counsel

of

nmoved, W thout opposition,

changed to reflect that the

to

Honorabl e Charlie Crist had becone the Comm ssioner of Education



since the Administrative Conpl aint had been fil ed agai nst
Respondent. The notion was granted.

At the hearing, Respondent appeared through her attorney,
M. Adin. She did not nake a personal appearance. As a
prelimnary matter, M. Oin explained that Respondent was
"finishing up final exans and classes in a real estate [course]
in the State of M chigan and hence could not be [present at the
hearing]," and he then requested that Respondent be allowed to
testify "telephonically.” M. Dorta indicated that he opposed
this request, to which M. Ain responded as foll ows:

Ms. Whyte, as a direct result of the actions
here that she finds herself has been
financially and adversely affected. She did
move back to her famly in the State of

M chigan. She is undergoing a change in
occupational professions into the real
estate market. She is enrolled and invol ved
in final exans as a result of that in both
mar keting and real estate classes
culmnating today. |If she wasn't there to
take them today she would not be able to sit
again for many nont hs whi ch woul d severely
prejudi ce her again financially, which is
the grounds [that] | raised in nmy notion to
continue this hearing so that she could be
present and that we could proceed properly
wi th her.

And again, | would renew that notion at this
point if the State has taken the position
that they must have her here for this.

The undersi gned declined to continue the hearing and deferred,

until "after the Petitioner conclude[d] the presentation of his



case," further discussion of the matter of whether Respondent
woul d be testifying and, if so, by what neans she woul d do so.

Anot her prelimnary matter discussed before the taking of
evi dence concerned the statutory provisions cited in Counts 1
and 2 of the Adm nistrative Conplaint. Both parties agreed that
t hese provisions (Subsection (1)(c) of Section 231.28, Florida
Statutes, and Subsection (1)(f) of Section 231.28, Florida
Statutes) had been renunbered (to Section 231.2615(1)(c),
Florida Statutes (2001), and Section 231.2615(1)(f), Florida
Statutes (2001), respectively).

M. Dorta, on behalf of Petitioner, presented the testinony
of one w tness, Deputy John Duncan of the Broward County
Sheriff's Ofice. In addition to Deputy Duncan's testinony,

M. Dorta offered into evidence 15 exhibits (Petitioner's
Exhibits 1 through 5, 7 through 10, 12, and 14 through 18), al
of which were received.

M. din, on behalf of Respondent, also called to the stand
a single witness, WIlliam Markowi t z, Respondent's former
husband. M. din did not offer any exhibits into evidence, but
he did ask the undersigned to take official recognition,
pur suant of Section 120.569(2)(i), Florida Statutes, of the

Order on Defendant's Motion to Dism ss issued in State of

Florida v. Tammy Schm dt, Pal m Beach County Circuit Court Case

No. 93-010064MM AO2, on Cctober 4, 1993, and the Order and



Opinion Affirmng Trial Court issued in State of Florida v.

Maryann Silvers and Ray Hall, Broward County G rcuit Court Case

No. 00- 08AC10A, on June 15, 2000. The undersigned indicated
that he would grant the request provided that he and M. Dorta
were provided copies of these court orders, a ruling M. Dorta
i ndi cated he had "no problemw th." 2/

The evidentiary record was cl osed w t hout Respondent
testifying;, however, the undersigned stated that he would
entertain a notion to reopen the record for the purpose of
t aki ng Respondent's testinony, if such a notion was filed within
two weeks (by May 17, 2002).

At the close of the evidentiary portion of the hearing on
May 3, 2002, the undersigned set the deadline for filing
proposed recommended orders at 15 days fromthe date of the
filing wth the Division of the transcript of the final hearing.
The parties indicated, before |eaving the Fort Lauderdale
hearing site, that they intended to further explore, prior to
t he proposed recommended order filing deadline, the possibility
of ami cably resolving the instant controversy.

Havi ng received neither the transcript of the final
heari ng, nor any post-hearing pleading fromthe parties, the
under si gned, on August 6, 2002, issued an Order directing the
parties "to confer and advise the undersigned, in witing, no

| ater than 15 days fromthe date of this Order, as to the status



of this matter and whether there still remain[ed] issues in
di spute [to be] resol ved by the undersigned.”

A Transcript of the final hearing (consisting of one
volune) was filed with the Division on August 19, 2002.

On August 23, 2002, M. Dorta filed a response to the
undersi gned's August 6, 2002, Order. In his response, M. Dorta
advi sed that the parties were unable to am cably resolve the
i nstant controversy.

On Septenber 5, 2002, M. Dorta filed a notion requesting
an extension of tinme, until Septenber 15, 2002, to file
Petitioner's proposed recommended order in the instant case. A
hearing on the notion was held that sanme day by tel ephone
conference call. During the notion hearing, M. Qin requested,
wi t hout opposition, that the deadline for filing proposed
recommended orders be extended beyond Septenber 15, 2002, to
Sept enber 18, 2002. By Order issued Septenber 6, 2002, the
deadline for filing proposed reconmended orders was extended to
Sept enber 18, 2002.

Petitioner's Proposed Recommended Order was filed on
Septenber 18, 2002. Respondent's Reconmended Order was filed on
Sept enber 20, 2002. These post-hearing submttals have been

carefully considered by the undersigned.



FI NDI NGS OF FACT

Based upon the evidence adduced at the final hearing and
the record as a whole, the following findings of fact are nade:

1. Respondent is now, and has been at all tinmes materi al
to the instant case, a Florida-certified teacher authorized to
t each mat hemati cs.

2. She holds Florida Educator's Certificate No. 801286,
whi ch covers the five-year period ending June 30, 2003.

3. Respondent was a teacher for nore than a decade in
M chi gan before nmoving to Florida.

4. She began teaching in Florida in or around Septenber of
1998, when she was hired to teach mathematics at Deerfield Beach
Hi gh School (DBHS)

5. Respondent taught at DBHS only into the early part of
the second senester of the 1998-1999 school year, when she was
removed fromthe classroomfollowi ng her arrest, during the
early nmorning hours on January 17, 2002, for |lewd and | asci vi ous
conduct .

6. The arrest occurred at Athena's Forum a club that
Respondent and her then fiancée, WIIliam Markowi tz, had read
about in a magazine article about "swing clubs.” The article
"peaked [their] interest to go in[to one of these clubs] and see

what it was all about."
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7. Respondent and M. Markowitz entered Athena's Forum at
approximately 9:30 p.m on Saturday, January 16, 1999. Neither
she nor M. Markowi tz had been to the club before.

8. They were stopped in the vestibule and asked to fil
out and sign a nenbership application and to pay a nmenbership
fee of $75.00, which they did. They were then allowed to go
into the interior of the building.

9. There were signs posted in the vestibule and el sewhere
in the club cautioning that those who m ght be of fended by
"sexual activity or nudity" should not enter the club.

10. Upon entering the interior of the building, Respondent
and M. Markowitz went to the bar and ordered drinks. They
|ater went to the buffet area where food was being served to get
di nner. They brought their dinner to a table "at the stage
| evel ," where they sat down and ate. It was "very dark" there.
They spent the rest of the evening sitting at their table (next
to each other) listening to nusic and watching "people com ng
and goi ng t hroughout the club.” On occasion, they got up to
dance.

11. There were at |east 50 people in the club that
eveni ng, sone of whomwere in various states of undress, being
"fondl [ed]" and "touch[ed]" by others.

12. Respondent and M. Markow tz, however, both remi ned

cl ot hed throughout their stay at the club.

11



13. Anong the other people in the club that evening was
Deputy John Duncan of the Broward County Sheriff's Ofice
(BCSO . Deputy Duncan was there, along with eight to 12 ot her
| aw enforcenent officers, as part of a BCSO undercover
oper ati on.

14. Deputy Duncan had been to the club on a prior occasion
to conduct "surveillance."

15. He had gone there at the direction of his supervisor,
Sergeant Barbara Stewart. Sergeant Stewart had advi sed Deputy
Duncan and the other participants in the undercover operation
that a "tip" had been received that "lewd activity was
supposedl y going on inside the club" and that they "were going
in there to look for" such activity and to see if "any narcotics
[ were] being sold."

16. During that first visit, the club was "dead." The
bart ender, however, told Deputy Duncan that there were other
times, including "certain nights [designated as] coupl es nights,
that things [did] go on" at the club. Anmong these "things,"
according to the bartender, was "sexual activity."

17. Deputy Duncan returned to the club at approxi mately
10: 00 p.m on January 16, 1999.

18. He gained entry to the interior of the building after

showi ng his "menbership nunber” to a wonan "at the front desk,"

12



giving the woman a "bottle of liquor" he had brought with him
and having his "cover charge" paid (by a fell ow undercover
of ficer).

19. Deputy Duncan, along wth Sergeant Stewart, who was
part of the BCSO undercover operation at the club that evening,
proceeded to the "northwest section of the bar," where they sat
down.

20. Next to the bar was a "dance floor." There were
tabl es and chairs surrounding the "dance floor."

21. Approximately 30 feet fromwhere he was seated at the
bar, in the area of the "dance floor," Deputy Duncan observed a
"white female,” 3/ standing up, straddling the right leg of a
"gentleman" sitting on a chair. The "white female" was wearing
a tight-fitting, black spandex dress. Deputy Duncan saw t he
"gentleman” "lift her dress up" above her vaginal area. It
appeared to Deputy Duncan that the "white femal e" did not "have
any underwear on." The "gentleman” then proceeded to fondle the
"white femal e's" vaginal area. This went on for two to five
mnutes. At no tine did the "white female" attenpt to pull down
her dress or otherw se cover her vaginal area. Neither she, nor
the "gentleman,” made any effort to hide what they were doing.

22. Although Deputy Duncan considered the "white fenal e' s"

and the "gentleman's" conduct to be lewd and | ascivious, he did

13



not i mredi ately place them under arrest inasnuch as the
under cover operation had not concl uded.

23. Before the club was "raided" |ater that evening and
arrests were made, Deputy Duncan observed ot her instances of
people in plain view engaging in activities of a sexual nature.

24. He saw, anong other things, "wonen with other wonen
where they were fondling the breast,” "wonen with nen doi ng
dirty dancing,” and "nen and wonen in corners.”

25. In the "back area" of the club, he saw "hot tubs with
several naked individuals inside" and roons where people were
"engaging in open intercourse.”

26. There were approxi mately 38 people arrested as a
result of the BCSO undercover operation at Athena's Forum that
eveni ng.

27. Respondent and M. Markowitz were anong those
arrest ed.

28. Respondent's and Markowitz's arrests were for |ewd and
| asci vious conduct. The arrests occurred at 1:30 a.m on
January 17, 1999 (after the club had been "raided").

29. Deputy Duncan was the arresting officer. He believed
t hat Respondent and M. Markowitz were the "white fenmal e" and

"gentl eman, " respectively (referred to above) whom he had

14



observed earlier that evening in the area of the "dance floor"
engagi ng in conduct that he considered to be | ewd and
| asci vi ous.

30. Deputy Duncan, however, was nm staken. Respondent was
not the "white female" 4/ and M. Markowi tz was not the
"gentl eman” 5/ Deputy Duncan had seen

31. At no tinme that evening at the club had M. Markow tz
pul | ed Respondent's dress up or fondl ed Respondent’'s vagi na
ar ea.

32. Respondent's and M. Markowitz's arrests were two of
the "many" arrests Deputy Duncan made at "swing clubs"” in the
county.

33. Respondent's arrest was reported in the nedia.

34. It was conmon know edge at DBHS that she had been
arrested for | ewd and | ascivious conduct at a "swing club."

35. The Broward County School Board initiated disciplinary
proceedi ngs agai nst Respondent. It renoved her fromthe
cl assroom and reassigned her to a "security guard" position
pendi ng the outcome of the disciplinary proceedings.

36. Respondent thereafter submtted a letter of
resignati on, dated January 24, 2000, to the Broward County
School Board. In her letter, she stated, anong other things,

the foll ow ng:

15



Broward County showed ne a warm wel conme by
taking away ny civil rights to privacy and
maki ng nmy entire ordeal a Nationw de joke.
No one, except ny attorney and ny future
husband knew of my arrest on January 17,
1999, until the School Board . . . gave
information to the |ocal and national nedia.

.o The Broward County School Board
showed an excellent, notivated and

experi enced educator that they are nore
interested in what teachers do after hours
than the students' well-being. | was
wongfully arrested on January 17, 1999 in a
private club where no children were present.
It was not near or on any school grounds and
it did not inpair nmy ability to teach. As
of this letter, it seens that the crimna
charges against me will be dismssed. On
February 17, 1999, | was handed a letter
that will forever change ny life, when | was
pull ed and submtted to conplete ridicule in
front of nmy 4th Period class with only forty
mnutes to the end of the day. |
successfully taught for four weeks and woul d
have continued to successfully teach if the
Board had not rel ease[d] ny nanme to the
media. After a national debate on the right
to privacy ny career was destroyed, as well
as ny life.

I n August 1999 | was placed on

adm ni strative reassignnent with pay. | was
informed that | would receive a "neaningful"”
job that would justify ny paycheck while we
awai ted the Adm nistrative Hearing. Once
assigned a position, displayed for the world
to see, as a security guard for the main
School Board Building, | reported ny health
i ssues and repeated harassnent fromthe
nmedi a, school board enpl oyees, teachers, and
parents. | was informed by Carnen

Rodri guez, attorney for the School Board,
that the position | was assigned woul d
involve "little or no participation.”

asked for a different position but the

16



request was denied. . . . At this point I
amunable to return to work due to
illness .

Therefore, due to the cost to ny personal
heal th, lack of financial resources, |ack of
uni on support, the fact that I amonly an
annual contract teacher, being refused a
position change, and being denied a Leave of
Absence, and the pride to not submt nyself
to the degrading way you treated nmy fellow
educator, | nmust with great hesitation
resign as an educator in Broward County. |
amgiving up the battle in the

adm ni strati ve courts to win the war of
publ i c opi nion.

37. The crimnal charges that had been filed agai nst
Respondent followi ng her arrest were "dropped by the court” on
or about July 18, 2000.

38. Respondent married M. Markowitz, but they were |ater
di vor ced.

39. They still keep in touch with one another, however.

40. M. Markowitz tried to hel p Respondent nmake the
necessary arrangenents to attend the final hearing in the
i nstant case, but due to the expense involved and the fact that
Respondent had an exam nation to take, she was unable to be at

either of the hearing sites. 6/

CONCLUSI ONS OF LAW

41. Petitioner is requesting that the Education Practices

Comm ssion (EPC) take disciplinary action agai nst Respondent

17



pursuant to Subsections (1)(c) and (f) of Section 231.2615,
Florida Statutes (2001), which provide as follows:

Education Practices Comm ssion; authority to
di sci pline. -

(1) The Education Practices Comm ssion nay
suspend the teaching certificate of any
person as defined in s. 228.041(9) or (10)
for a period of tine not to exceed 3 years,
t hereby denying that person the right to
teach for that period of tine, after which
the holder may return to teaching as

provi ded in subsection (4); to revoke the
teaching certificate of any person, thereby
denying that person the right to teach for a
period of tinme not to exceed 10 years, with
rei nstatenent subject to the provisions of
subsection (4); to revoke pernmanently the
teaching certificate of any person; to
suspend the teaching certificate, upon order
of the court, of any person found to have a
del i nquent child support obligation; or to

i npose any ot her penalty provided by |aw,
provided it can be shown that the person:

* * *

(c) Has been guilty of gross inmorality or
an act involving noral turpitude.

* * *

(f) Upon investigation, has been found
guilty of personal conduct which seriously
reduces that person's effectiveness as an
enpl oyee of the district school board.

42. Chapter 231, Florida Statutes (2001), does not define
the ternms "gross immorality" or "an act involving noral

turpitude." See Sherburne v. School Board of Suwannee County,

455 So. 2d 1057, 1061 (Fla. 1st DCA 1984).
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43. Rule 6B-4.009, Florida Adnmi nistrative Code (which
deals with dismssal actions initiated by district school boards
agai nst instructional personnel pursuant to Section 231. 36,
Florida Statutes), however, provides guidance to those seeking
to ascertain the neaning of these terns, as they are used in
Subsection (1)(c) of Section 231.2615, Florida Statutes (2001).

See Castor v. Lawl ess, 1992 W 880829 *10 (EPC 1992) ( Fi nal

Order).
44, Subsection (2) of Rule 6B-4.009, Florida
Adm ni strative Code, defines "imorality" as foll ows:
Inmmorality is defined as conduct that is
i nconsi stent with the standards of public
consci ence and good norals. It is conduct
sufficiently notorious to bring the
i ndi vi dual concerned or the education
prof ession into public disgrace or
di srespect and inpair the individual's
service in the community.
"Thus, in order to dismss a teacher for inmmoral conduct the
factfinder nust conclude: a) that the teacher engaged in
conduct inconsistent with the standards of public conscience and
good norals, and b) that the conduct was sufficiently notorious

so as to disgrace the teaching profession and inpair the

teacher's service in the community.” MNeill v. Pinellas County

School Board, 678 So. 2d 476, 477 (Fla. 2d DCA 1996).

45. "@oss imorality,"” as the term suggests, is

m sconduct that is nore egregious than nere "immorality." It is
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“imorality which involves an act of conduct that is serious,
rather than minor in nature, and which constitutes a flagrant

di sregard of proper noral standards.” See Castor v. Law ess,

supra; and Turlington v. Knox, 3 FALR 1373A, 1374A (EPC

1981) (Fi nal Order).

46. Rule 6B-4.009, Florida Adm nistrative Code, also
contains a definition of "noral turpitude.” This definitionis
found in Subsection (6) of the rule, which provides as follows:

Moral turpitude is a crinme that is evidenced

by an act of baseness, vileness or depravity

in the private and social duties, which,

according to the accepted standards of the

time a man owes to his or her fellow man or

to society in general, and the doing of the

act itself and not its prohibition by

statute fixes the noral turpitude.
"Not every crimnal act involves noral turpitude; only those
which are by nature 'base[,] [vile,] or depraved qualify." In

re Berk, 602 A 2d 946, 948 (Vt. 1991). Lewd and | ascivi ous

conduct is one such crinme. See Duvallon v. State, 404 So. 2d

196, 197 (Fla. 1st DCA 1981). "In contrast to the definition of
immorality in Rule 6B-4.009(2), the definition of noral
turpitude in Rule 6B-4.009(6) does not require notoriety or

inpaired ability for service in the comunity." Gallagher v.

Powel |, 1999 W. 1483626 *14 n. 16 (Fla. DOAH 1999) (Recommended

O der).
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47. I n evaluating whether a teacher "[h]as been guilty of
gross imorality or an act involving noral turpitude,” in
vi ol ati on of Subsection (1)(c) of Section 231.2615, Florida
Statutes (2001), it must be renenbered that "[b]y virtue of
their | eadership capacity, teachers are traditionally held to a

hi gh noral standard in a community." Adans v. Professional

Practices Council, 406 So. 2d 1170, 1171 (Fla. 1st DCA 1981).

48. "Personal conduct" that is not itself in any way
wrongful may not formthe basis for disciplinary action pursuant
to Subsection (1)(f) of Section 231.2615, Florida Statutes
(2001), regardless of the negative publicity surrounding the

conduct. See Tenbroeck v. Castor, 640 So. 2d 164, 168 (Fla. 1st

DCA 1994) ("[We . . . deemit appropriate to address the issue
of whether appellant's effectiveness as a teacher was i npaired
as the result of his conduct. As already stated, no student or
teacher testified that appellant's effectiveness as a schoo
teacher had been seriously reduced as a result of the chall enged
conduct. The opinion testinony of appellee's expert to that

ef fect was pinned upon the notoriety created in the community by
the marri age between appell ant and Angela. However, standing

al one, the marriage was not unlawful. The attendant publicity
surroundi ng appellant's marriage, which in itself is not a crine
or a violation of any rule or statute, cannot be used by the

comm ssioner or the EPC to establish that appellant's
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effecti veness as a teacher or adm ni strator has been

inmpaired."); and Baker v. School Board of Marion County, 450 So.

2d 1194, 1195 (Fla. 5th DCA 1984)("The School Board argues that
the record establishes that Baker's effectiveness as a teacher
has been inpaired at the elenentary school where he taught and
that this alone justifies his dismssal. Wile it is true that
the school principal testified as to the inpairnent of Baker's
teachi ng effectiveness, we nust reject this argunent, otherw se
whenever a teacher is accused of a crinme and i s subsequently
exonerated with no evidence being presented to tie the teacher
to the crine, the school board could, nevertheless, dismss the
t eacher because the attendant publicity has inpaired the
teacher's effectiveness. Such a rule would be inproper.").

49. Inpaired or reduced effectiveness of a teacher may be
established even in the absence of "specific" or "independent"”
evi dence of inpairment where the conduct in which the teacher
engaged is of such a nature that it "nust have inpaired" the
teacher's ability to discharge his or her job responsibilities.

See Purvis v. Marion County School Board, 766 So. 2d 492, 498

(Fla. 5th DCA 2000); and Summers v. School Board of Marion

County, 666 So. 2d 175, 175-76 (Fla. 5th DCA 1995).
50. "No revocation [or] suspension . . . of any [Florida
teaching certificate] is lawful unless, prior to the entry of a

final order, [Petitioner] has served, by personal service or
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certified mail, an adm nistrative conplaint which affords
reasonabl e notice to the [teacher] of facts or conduct which
warrant the intended action and unless the [teacher] has been
gi ven an adequate opportunity to request a proceedi ng pursuant
to ss. 120.569 and 120.57." Section 120.60(5), Florida

St at ut es.

51. The teacher nust be afforded an evidentiary hearing
i f, upon receiving such witten notice, he or she disputes the
all eged facts set forth in the adm nistrative conpl aint.
Sections 120.569(1) and 120.57, Florida Statutes.

52. At the hearing, Petitioner bears the burden of proving
that the teacher engaged in the conduct, and thereby commtted
the violations, alleged in the adm nistrative conplaint. Proof
greater than a nmere preponderance of the evidence nust be
presented. C ear and convincing evidence of the teacher's guilt

is required. See Departnent of Banking and Fi nance, D vision of

Securities and Investor Protection v. Gsborne Stern and Conpany,

670 So. 2d 932, 935 (Fla. 1996); Ferris v. Turlington, 510 So.

2d 292 (Fla. 1987); Pou v. Departnent of Insurance and

Treasurer, 707 So. 2d 941 (Fla. 3d DCA 1998); and Section
120.57(1)(j), Florida Statutes ("Findings of fact shall be based
upon a preponderance of the evidence, except in penal or
Iicensure disciplinary proceedi ngs or except as otherw se

provi ded by statute . . . .").
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53. Cear and convincing evidence "requires nore proof

than a ' preponderance of the evidence' but |ess than 'beyond and

to the exclusion of a reasonabl e doubt.'' In re Gaziano, 696

So. 2d 744, 753 (Fla. 1997). It is an "internmedi ate standard."
Id. For proof to be considered "'clear and convincing'

t he evidence nmust be found to be credible; the facts to which
the witnesses testify nust be distinctly renmenbered; the
testinmony nust be precise and explicit and the wi tnesses nust be
| acking in confusion as to the facts in issue. The evidence
nmust be of such weight that it produces in the mnd of the trier
of fact a firmbelief or conviction, wthout hesitancy, as to
the truth of the allegations sought to be established.” Inre

Davey, 645 So. 2d 398, 404 (Fla. 1994), quoting, w th approval,

fromSlomwitz v. Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA

1983).

54. In determ ning whether Petitioner has net his burden
of proof, it is necessary to evaluate his evidentiary
presentation in light of the specific factual allegations nade
in the adm nistrative conplaint. Due process prohibits the EPC
fromtaking disciplinary action against a teacher based upon
conduct not specifically alleged in the Petitioner's

adm ni strative conplaint. See Hamilton v. Departnent of

Busi ness and Prof essi onal Regul ation, 764 So. 2d 778 (Fla. 1st

DCA 2000); Lusskin v. Agency for Health Care Adm nistration, 731

24



So. 2d 67, 69 (Fla. 4th DCA 1999); and Cottrill v. Departnment of

| nsurance, 685 So. 2d 1371, 1372 (Fla. 1st DCA 1996).
55. Furthernore, "the conduct proved nust legally fal
within the statute or rule clained [in the adm nistrative

conplaint] to have been violated." Delk v. Departnent of

Prof essi onal Regul ation, 595 So. 2d 966, 967 (Fla. 5th DCA

1992). In deciding whether "the statute or rule clained to have
been violated" was in fact violated, as alleged by Petitioner,
if there is any reasonabl e doubt, that doubt must be resolved in

favor of the teacher. See Whitaker v. Departnent of |nsurance

and Treasurer, 680 So. 2d 528, 531 (Fla. 1st DCA 1996); El mariah

v. Departnent of Professional Regul ation, Board of Mdicine, 574

So. 2d 164, 165 (Fla. 1st DCA 1990); and Lester v. Departnent of

Prof essi onal and Cccupational Regul ations, 348 So. 2d 923, 925

(Fla. 1st DCA 1977).

56. In the instant case, Petitioner has all eged that
Respondent vi ol ated Subsections (1)(c) and (1)(f) of Section
231. 2615 (formerly 231.28), Florida Statutes (2001), when, "[0]n
or about January 17, 1999, [she] engaged in | ewd and | asci vious
acts [by] allowing] soneone to fondl e her exposed vagi nal area
in front of the patrons of an adult club.”

57. Petitioner failed to clearly and convincingly
establish at the final hearing that Respondent engaged in such

conduct .
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58. While Petitioner's |one witness, Deputy Duncan,
testified that, during an undercover operation at a "sw ng

club," he had observed a "white female," whom he believed to be
Respondent, engage in the conduct described in the
Adm nistrative Conplaint, it appears to the undersigned, after
careful consideration of the entire evidentiary record, that the
"white femal e about whom Deputy Duncan testified was not
Respondent, but rather soneone el se, and that Deputy Duncan nmade
a m stake, albeit an honest one, in testifying otherw se.

59. In an effort to show that Deputy Duncan had
m sidentified her as the "white fenmale," Respondent presented
the testinmony of M. Markowitz. M. Markowitz testified that he
had been with Respondent, his then-fiancée, at the "swi ng club"
on the evening in question and at no time that evening had
Respondent done what Deputy Duncan had seen the "white fenal e"
do. M. Markowitz was clearly in a position to know what
Respondent did and did not do that evening, and he testified
about the matter with apparent sincerity and candor and in a
manner that suggested he had a reasonably clear recollection of
the events he described. Furthernore, his testinony that his
and Respondent's arrests that evening were cases of m staken
identity is plausible, particularly given the delayed tim ng of
their arrests and the | arge nunber of other arrests in which

Deputy Duncan was involved. Cf. People v. Glnore, 48 Cal.Rptr
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449, 454 (Cal. App. 1966)("Especially in cases such as that
before us, where the sane officer and the sane informant were
engaged in a long series of purchases, extending over a
substantial period, may the informant prove to be a val uabl e
defense witness. As we have said above, these are circunstances
under which the possibility of an honest m stake in
identification by the officer is well within the real mof
possibility--the officer knows each defendant only as one of a
| arge group of sellers, introduced to himby the informant but
ot herwi se unknown to him seen perhaps only once and often under
conditions of difficult observation. It is, therefore, at |east
possi bl e, for any one defendant, that the informant, if
interviewed and called, mght testify that the officer was, in
this case, m staken and that the transaction invol ved was not
with this defendant but wth sonme other individual.").

60. Exercising his authority to "assess w tness

credibility" (see McNeill v. Pinellas County School Board, 678

So. 2d at 478), the undersigned has credited M. Markowitz's
testi nony and, accordingly, finds that Respondent did not engage
in the conduct alleged in the Adm nistrative Conplaint. 7/

61. In viewof this finding, the charges against

Respondent shoul d be dism ssed. 8/
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RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons
of Law, it is hereby

RECOMVENDED t hat the EPC issue a final order dismssing the
i nstant Adm ni strative Conpl aint.

DONE AND ENTERED this 14th day of October, 2002, in

Tal | ahassee, Leon County, Florida.

STUART M LERNER

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 14th day of Cctober, 2002.

ENDNCOTES

1/ 1t is unclear fromthe record why it took nore than a year
for the matter to be referred to the Division.

2/ Copies of these court orders were filed with the Division on
Sept enber 13, 2002. They were acconpani ed by a cover letter
fromM. din, dated Septenber 11, 2002, reflecting that

M. Dorta had al so been sent copies.

3/ In his testinony, Deputy Duncan did not provide any further
details regarding the physical characteristics of this "white
femal e. "

4/ I nasnmuch as Respondent did not appear at the final hearing,
Deputy Duncan did not have the opportunity to nake an "in-
hearing"” identification of Respondent. Conpare w th Departnent
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of Health, Board of Massage Therapy v. Keys, 2001 W. 1018338
(Fla. DOAH 2001) (Recomrended Order) ("The factfinder found it
striking that the Departnent nmade relatively little effort to
identify Keys conclusively as the wongdoer. It would have been
a sinple matter to have subpoenaed her for the final hearing, so
that a definitive identification could be made, or, failing
that, to have obtai ned photographs or videotapes of her during
di scovery upon which a persuasive in-hearing identification
could be based. The Departnent's failure to take these or
simlar steps toward neeting its heavy evidential burden--
particularly given the paucity of information that it had
concerni ng Keys' appearance, about which nothing uni que or

di stinguishing was elicited--refl ected negatively on its entire
case.").

5/ Unli ke Respondent, M. Markowitz was at the final hearing
(at the Fort Lauderdale hearing site, fromwhere Deputy Duncan
testified). Deputy Duncan, however, was not asked to nake an
"in-hearing” identification of M. Markowitz as the "gentl eman"
he had seen with the "white female."

6/ G ven these circunstances surroundi ng Respondent's absence
fromthe final hearing, and the fact Respondent had M.
Markowi tz testify on her behalf that she had not engaged in the
conduct alleged in the Adm nistrative Conplaint, the undersigned
has not drawn an adverse inference from Respondent's failure to
appear and testify at hearing. See Geiger v. WMather of

Lakel and, Inc., 217 So. 2d 897, 898 (Fla. 4th DCA 1968) (" The

unf avor abl e i nference which may be drawn fromthe failure of a
party to testify is not warranted when there has been a
sufficient explanation for such absence or failure to
testify."); and Weks v. Atlantic Coast Line Railroad Conpany,
132 So. 2d 315, 316 (Fla. 1st DCA 1961)("The wei ght of authority
supports the general rule that the failure of a party to

i ntroduce an avail abl e witness does not give rise to any

i nference or presunption that the testinony of the witness, if
he had been call ed, woul d have been unfavorable to such party,
where other qualified witnesses have testified for the party
concerning the sane matters, and the testinony of the uncalled
w t nesses woul d have been nerely cunul ative or corroborative.").

7/ In making this credibility determ nation, the undersigned
has not overl ooked that M. Markowitz, while he is divorced from
Respondent, apparently is still friendly with her.

8/ It is guestionable whether the conduct that Deputy Duncan
saw the "white femal e" engage in and about which he testified,
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given the setting in which it occurred, constituted "l ewd and

| asci vious acts" for which a certified teacher in this state may
be disciplined by the EPC. G . Schmtt v. State, 590 So. 2d
404, 410 (Fla. 1991)("Under Florida crimnal |law the terns

"l ewd’ and 'lascivious' are synonynous: Both require an
intentional act of sexual indulgence or public indecency, when
such act causes offense to one or nore persons viewing it or

ot herwi se intrudes upon the rights of others. . . . The terns
"l ewmd’ and 'l ascivious' thus nmean sonething nore than a
negl i gent disregard of accepted standards of decency, or even an
intentional but harm essly discreet unorthodoxy. . . . Acts are
neither 'lewd" nor 'lascivious' unless they substantially

i ntrude upon the rights of others."); Florida Board of Bar

Exam ners Re NN.R S., 403 So. 2d 1315, 1317 (Fla. 1981)("Private
nonconmer ci al sex acts between consenting adults are not
relevant to prove fitness to practice law. This m ght not be
true of commercial or nonconsensual sex or sex involving
mnors."); and Canpbell v. State, 331 So. 2d 289, 289-90 (Fla.
1976) ("On the weekend of July 4, 1974, . . . [l]ocal police
officers . . . visited bars and | ounges frequented by Pensacol a
area honosexuals. Anpbng these establishnents was Robbie's
Yum¥um Tree Lounge, where appell ant was enpl oyed as a waiter.

At approximately 2:00 a.m on July 6, 1974, two of four

under cover agents who had been in the Yunmyum Tree for sonme two
hours saw appell ant fondl e one Jeffries, a patron; both Canpbell
and Jeffries were arrested for violating Section 798.02, Florida

Statutes [prohibiting ewd and | ascivious conduct]. . . . [T]he
evidence in the record does not substantiate behavior which was
"extrenely indecent, immoral, and offensive.' The term

"indecent' is difficult enough of precise definition, but the
term'extrenely indecent' nust certainly refer to an act nore
outrageous than that perpetrated by the appellant.

Additionally, who in the dark and crowded recesses of the Yumyum
Tree at 2:00 a.m on July 6, 1974, was 'offended' ? This is not
to say that such establishnents provide sanctuary from
enforcement of our crimnal laws. Qur holding today is that
there nust be nore to constitute 'open and gross | ewdness and

| asci vi ous behavior' than this record discloses and that a jury
of reasonabl e persons could not reasonably have concl uded t hat
appel lant's conduct at the tinme and place and under the
circunstances it occurred constituted a violation of Section
798.02, Florida Statutes."); however, since the undersigned has
found that the "white femal e" was soneone ot her than Respondent,
it is unnecessary to, and the undersigned will not, decide this
i Ssue.
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COPI ES FURNI SHED

Gonzalo R Dorta, Esquire

Gonzalo R Dorta, P.A

334 M norca Avenue

Coral Gables, Florida 33134-4304

Mtchell J. din, Esquire
Mtchell J. din, P.A

1000 Sout h Andrews Avenue

Fort Lauderdale, Florida 33316

Kat hl een M Richards, Executive D rector
Educati on Practices Comm ssion

Depart nent of Education

Fl ori da Educati on Center

325 West Gaines Street, Room 224-E

Tal | ahassee, Florida 32399-0400

Dani el J. Wodring, General Counsel
Departnent of Education

325 West Gaines Street

1244 Turlington Buil di ng

Tal | ahassee, Florida 32399-0400

Mari an Lanbet h, Program Speci al i st
Bur eau of Educator Standards
Depart nment of Educati on

325 West Gaines Street, Room 224-E
Tal | ahassee, Florida 32399-0400

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recoomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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